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of the contract in this case was correct, is 
not material as regards the rights of the 
person injured ; the duty, by neglect of 
which he is damaged, is primarily upon 
the city, and he is not bound by any prin- 
ciple of law to look beyond that. And in 
Storrs vs. City of Utica, 17 N. Y. 104, the 
Court of Appeals of New York held that 
the person causing a ditch to be dug 
cannot " escape responsibility for put- 
ting a public street in a condition dan- 
gerous for travel, by interposing the 
contract which he himself has made for 
the very thing which creates the danger." 
An agreement that the contractor shall 
put up guards, &c, may make him 
liable to the principal, but it cannot 
shield the ultimate superior or author of 
the work from responsibility. And the 
court further say, " the principles sug- 
gested become plain propositions in the 
case of a municipal corporation, which 
owes to the public the duty of keeping 
its streets in a safe condition for travel." 
In City of Chicago vs. Robbins, 2 Am. 
Law Reg. N. S. 529, the Supreme Court 
of U. S. appears to have followed the 
same principles, though there is evidence 



in the reported facts that the defendant 
had superintended the work himself, and 
it is said by the court in the principal 
case that Robbins " was held liable ap- 
parently for his own negligence." But the 
primary liability of the city is assumed 
throughout in Chicago vs. Robbins, and 
is not questioned in the comments by 
the court in the case under discussion. 
The principal case appears to be sup- 
ported by the decision in West Chester 
vs. Apple, 11 Casey 284, where it was 
held that a municipal corporation was 
not liable for damages resulting from the 
improper filling of a trench dug by a 
private person under a license from the 
corporation, to introduce water into his 
house om the main conduit-pipe. But 
that decision does not appear to have 
been carefully considered, and is not 
fortified by the citation of any authori- 
ties. Notwithstanding this support, 
therefore, we cannot regard the case 
under discussion, in its application to 
municipal corporations as either satis- 
factory on principle or established on 
authority. 

J. T. M. 



In the Court of Chancery of Louisville, Kentucky. 

JOHN R. ALLEN VS. ISAAC RUSSELL ET AL. 1 

A public war suspends all existing contracts between citizens of the hostile states, 

and prohibits all commercial and other intercourse. 
A rebellion which has been recognised by the government as amounting to a civil 

war, draws after it all the consequences of a public war. 
But the government assailed may avail itself of the full rights and privileges of 

the laws of war, or it may confine itself to so much only as its interest or policy 

may dictate. 
The Act of Congress of 13th July 1861, and the President's Proclamation of 16th 



1 We are indebted for this case to the kindness of Hon. Henry Pirtle. 
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August 1861, recognised an insurrection amounting to civil war, as existing in 
the state of Tennessee, but did not put in force against the people of that state 
all the rights and privileges conferred on the National Government by the laws 
of war. 

The expression "commercial intercourse" in the Act of 13th July 1861, is to be 
considered as limited by the specifications in the act, and therefore must be 
taken to mean trading, trafficking, negotiating, conveying goods and chat- 
tels, &c. 

Therefore, where a partnership of three persons existed in Kentucky, and two of 
them, being disloyal, became residents in a rebellious state, and there, after the 
Act of Congress of 1861 and the President's Proclamation, made a deed of as- 
signment of the partnership property to a creditor in Kentucky, for the purpose 
of securing his and other debts due by them to persons in a loyal state, the 
making of such deed was not such "commercial intercourse" as is within the 
prohibition of the Act of Congress and the President's Proclamation. 

Nor is it material that the creditor went into the rebellious state for the purpose 
of procuring such deed, and brought it to Kentucky. The deed was not an 
article of commerce within the Act of Congress and the President's Proclama- 
tion. 

By the laws of war, the partnership was dissolved, but the third and loyal partner 
was not a surviving partner. The others were not civilly dead, and no convic- 
tion of treason having ensued, their right of property still remained and passed 
under their deed. 

Q-. A. <f J. Caldwell, for plaintiff. 
Speed $ Smith, for defendants. 

The facts of the case appear in the opinion of the court, which 
was delivered March 4th 1864, by 

Pirtlb, Chancellor. — The complainant exhibited this petition 
stating that a manufacturing firm composed of G. Q. Armstrong, 
Warren Mitchell, and Isaac Russell, had been doing business in 
the city of Louisville, and that on the 29th November 1861, said 
Armstrong and said Mitchell conveyed to plaintiff by deed of 
assignment, the land on which their manufactory was situated, 
and the stock, &c, and manufactured articles on hand, &c, in 
trust for the payment of the debts of the firm, &c. ; that said 
Russell refused to execute the deed, and so his interest did not 
pass by it. And the petition asks for the settling up of the affairs 
of the firm, and the payment of the debts, &c. 
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The answer of Russell alleges that Armstrong and Mitchell had 
become inhabitants of the state of Tennessee before and at the time 
of the making of said deed, which state was in open rebellion 
against the United States, and was one of the states included in 
the President's Proclamation of the 16th of August 1861, made 
in pursuance of the Act of Congress of the 13th July 1861, and 
that said Armstrong and Mitchell were in said state when the 
deed was executed, assisting in the rebellion and giving aid and 
comfort to the rebels against the United States ; that said Mit- 
chell is still in the so-called Confederate States, and that said 
Armstrong died there. It also states that the plaintiff made his 
way through the military lines of our army without the permit of 
any civil or military authority of the United States, for the pur- 
pose of procuring said deed, and accepting the trust pretended to 
be made. And it insists that the firm was dissolved by the dis- 
loyal and rebellious conduct of the grantors in the deed. 

To this answer the plaintiff demurs. 

The deed is made part of the record, and it shows that one of 
the objects of the deed was to secure the said John R. Allen in 
the sum of about $3000. 

That a state of war existed at this time between the United 
States and the states mentioned in the President's Proclamation 
of the 16th August 1861, cannot be denied, but is affirmed by the 
Supreme Court of the United States in the case of the Hiawatha, 
9th March 1863, Lawrence's Wheaton Supplement, page 13 et seq. 
By the general law of war, Sir William Scott (Lord Stowell) said 
in the case of The Cosmopolite, 4 Rob. 8, it was perfectly well known 
that " all communication" between the subjects of belligerent 
countries must be suspended, and that "no intercourse" can 
legally be carried on between the subjects of hostile states, but by 
special license of their respective governments. And in the case 
of The Neptunus, 6 Rob. 403, he observed that a declaration of 
hostilities naturally carries with it an interdiction of all com- 
mercial intercourse. It was the natural result of a state of war, 
and it was not necessary that there should be a special interdic- 
tion of commerce to produce that effect. And in the case of The 
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G-oode Hoop,l Edw. Adm. Rep. 328, he declared that " a state of 
war was a state of interdiction of communication." 

There can be nothing better settled amongst mankind than these 
things. And a state of public war does not only cut off com- 
mercial but other intercourse between the people of the respective 
belligerents. See the opinion of Chancellor Kent in the case of 
Q-riswold vs. Waddington, 16 Johns. Rep. 438; perhaps the 
fullest and most learned judgment ever pronounced on these sub- 
jects. But the sovereign power is at liberty, of course, to avail 
itself of the full reach of the laws of war, or to include only so 
much as its own interest or policy may dictate. 

Mr. Justice Nelson, in delivering the opinion of the minority 
of the Supreme Court in the case of the Hiawatha, said : — » The 
legal consequences resulting from a state of war between two 
countries, at this day, are well understood, and will be found 
described in every approved work on the subject of international law. 
The people of the two countries immediately become the enemies of 
each other, all intercourse, commercial or otherwise, between them, 
unlawful — all contracts existing at the commencement of the war, 
suspended, and all made during its existence, utterly void — the 
insurances of enemy's property, the drawing of bills of exchange, 
or purchase in the enemy's country ; the remission of bills or 
money to it, are illegal and void. Existing partnerships between 
the citizens or subjects of the two countries are dissolved, and, in 
fine, interdiction of trade and intercourse, direct or indirect, is 
absolute and complete by the mere force and effect of war itself." 
And in the next paragraph he says : — » In the case of rebellion, 
or resistance by a portion of the people of a country against the 
established government, there is no doubt, if, in its progress and 
enlargement, the government thus sought to be overthrown, see fit, 
it may by the competent power recognise or declare the existence 
of a state of civil war, which will draw after it all the consequences 
and rights of war between the contending parties, as in the case of 
public war." The doctrines here laid down were evidently con- 
curred in by the whole court, for this concurrence is the plain 
result of the argument of the majority in the opinion delivered by 
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Mr. Justice Gkier. The difference in the court was on the time 
of the commencement of the state of war ; the majority fixing 
it with the President's Proclamation of the 19th and 27th April ; 
the minority on the date of the proclamation especially authorized 
by Congress by the Act of the 13th July 1861. 

This case, if there be nothing to qualify the fact of a state of 
war when the deed was made, comes literally within the doctrines 
laid down by Kent, Lord Stowell, the authorities generally on inter- 
national law, and the Supreme Court of the United States. 

The Court of Appeals of Kentucky, in the case of Norris vs. 
Doniphan, 9th July 1863, decide that a public war exists under 
the rebellion so far that a citizen of Arkansas cannot have a 
standing in court in this state. By the law of nations, when 
the right to sue in courts is cut off by war, that state of war 
is such as inhibits commercial intercourse ; as the absolute and 
necessary result they go together : Bynkershoek, Book 1st, 
Chapter 7; Wheaton 546, 547; The Hoop, 1 Rob. Rep. 196; 
G-riswold vs. Waddington, 16 Johns. Rep. 469. 

The law of war may be stated, perhaps, a little stronger. 
Where goods had been bought by Englishmen before a war with 
Spain and a war with France, and were attempted, after the war 
commenced, to be brought home, and were captured by an English 
ship, they were declared lawful prizes ; because if merchants were 
permitted, in time of war, to import goods from the enemy's 
country under the pretence that they were the property of the 
English, were purchased before the war, and deposited in their 
warehouses in the foreign country until they could be sent for and 
brought home, it would be a cover for a continued trade, and 
operate to an alarming degree : 16 Johns. 460, cited in the last- 
mentioned case. In the case of The Rapid, before the Supreme 
Court of the United States, 8 Cranch 155, an American citizen had 
purchased a quantity of English goods in England before the war 
of 1812, and deposited them on a little island called Indian Island, 
belonging to Great Britain, near what was then the Province of 
Maine. On the breaking out of the war, he sent the Rapid from 
Boston to the island to bring away the goods, and she was captured 
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on her return by an American privateer, and was condemned as 
lawful prize, because she was trading at an enemy's island, and 
the goods had acquired the character of enemy's property. The 
court, in delivering the opinion, said that the law of prize was part 
of the law of nations, and that by trading, in the prize law, was 
meant, not merely that signification of the term which consists in 
negotiation or contract, but the object and spirit of the rule were 
to cut oft* all communication or actual locomotive intercourse 
between individuals of the belligerents; that intercourse inconsistent 
with actual hostility was the offence against which the operation of 
the rule was directed. See also Wheaton 547, 548, 549, and the 
case of The Lawrence, 1 Gallison's Reports 470. 

But did these strict rules, in their spirit, apply to this country 
at the time of the making of this deed ? or is there anything to 
qualify the fact of a state of war ? 

The traitorous machinations of a comparatively few reckless, 
ambitious and disappointed politicians had, in a few months, 
thrown millions of our fellow-citizens into a rebellion, the most 
stupendous ever beheld in civilization. Yes, millions, by the 
artifice of bad men, had been cheated into a condition of separa- 
tion from the Union, without any agency of their own whatever. 
Our Government claimed all, good and bad, as citizens bound to 
obey the Constitution of the United States ; and the President's 
first proclamation enjoined this obedience, and called them back 
to the common allegiance. We did not treat them as foreign 
public enemies, except so far as we were forced to do in defence 
of the Union and the Constitution. The Government made excep- 
tions of good men, and of parts of the states in rebellion, and all 
loyal citizens, out of the territory of the rebellion, felt a strong 
sympathy for those who were held against their will to submit to 
the new tyranny, binding them to the detested revolt. Our 
Government did not as to them, as the French king did in 1756, 
with regard to the English, enjoining all his subjects, vassals, and 
servants to fall upon the subjects of the king of England, and 
forbear " all communication, commerce, and intelligence with them 
on pain of death." Perhaps, consistent with the laws of war, all 
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communication might have been forbidden by our Government ; 
but it was not so ordered. Commerce was forbidden, by the Act 
of the 13th July, to be carried into effect by the President's 
Proclamation which was made 16th August. 

The Act of Congress (5th Section), after stating the grounds 
that shall justify the proclamation of the President, says : — 
" Then and in such case, it may and shall be lawful for the Presi- 
dent, by proclamation, to declare that the inhabitants of such 
state, or any section or part thereof, where such insurrection 
exists, are in a state of insurrection against the United States ; 
and thereupon all commercial intercourse by and between the 
same and the citizens thereof, and the citizens of the rest of the 
United States, shall cease and be unlawful, so long as such con- 
dition of hostility shall continue ; and all goods and chattels, wares 
and merchandise coming from said state or section into the other 
parts of the United States, and all proceeding to such state or 
section, by land or water, shall, together with the vessel or vehicle 
conveying the same, or conveying persons to or from said state or 
section, be forfeited to the United States." 

The expression " commercial intercourse" in this Act evi- 
dently means trading, trafficking, negotiating, contracting, con- 
veying goods and chattels, &c, and this appears by the last clause 
quoted ; for its office is to show to what the inhibition extended. 
Something else might come within the expression "commercial 
intercourse," but I think, in the Act of Congress, the specifica- 
tions give the extent of its operation, and include everything meant 
to be affected. The inhibition is not as to persons directly, but as 
to the vessels or vehicles conveying persons to or from such state 
or section, and declares they shall be forfeited. And this shows 
that the whole provision had a reference to trading, &c, of some 
kind ; and, in fact, the inhibition of persons has been left to the 
sound discretion of the military commanders, and has not practi- 
cally been held to be within this Act or the proclamation of the 
President. 

The making of this deed in Tennessee by persons, though dis- 
loyal, for the purpose of providing for the payment of their debts 
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to loyal people in Kentucky and Massachusetts, out of property 
and effects in Kentucky, is not, it seems to me, such commercial 
intercourse as comes -within the meaning of the Act of Congress, 
nor is it prohibited by any just application we can make, under 
our circumstances, of the general laws of war. The prohibition by 
Congress shows how far it was intended, in our unhappy struggle, 
to apply these general rules of war, as to intercourse with an 
enemy. 

In the Circuit Court of the United States for the Kentucky Dis- 
trict, in the case of The United States vs. The vendee of Thomas 
J. Clay, who went into the army of the so-called Confederate 
States, as an officer, and when in Louisville on parol as a prisoner 
of war, taken by our army at Fort Donelson, made a deed to his 
brother-in-law, dated 10th June 1862, for money due before he 
joined the army of the insurgents, it was decided 2d December 
1863, that the deed was good, and passed the title to real estate 
mentioned therein. 

Such deeds as this, we may properly infer, were not deemed 
void by anything that preceded, for the Congress thought it neces- 
sary to declare by the 5th and 6th sections of the Act of 17th July 
1862, that all sales, transfers, and conveyances made thereafter by 
such persons should be void. Had such a conveyance been void in 

1861, there would have been no occasion for this provision in 

1862. I think this shows the view held by the legislative depart- 
ment of the Government. 

If an enemy within the rebel lines should order his agent in 
this state to pay a debt, contracted lawfully before the war, with 
property or money, I am not aware of anything wrong in this 
according to the public law of war. Goods might be seized when 
passing, but the appropriation of property or money already here, 
to the payment of debts to our people, is not only honest, but takes 
so much of the funds of rebels to another use, and weakens them 
so much. We must not pay to them, but we may receive their 
funds to pay debts owed us, where there is no negotiation, as in 
bills of exchange, &c, which might do them any good. 

In this case there was nothing like the going for one's own goods 
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to an enemy's country, as in the English case cited, and as in the 
case of The Rapid. The danger there was, that on account of the 
cover and pretence of going for one's own, a countenance of such 
things would lead to an extended commerce with the enemy. 
There is no such danger here. 

But it may be said that the plaintiff, Allen, went personally into 
the land of rebellion, and obtained this deed that purports to be 
for his protection in three thousand dollars, and therefore it is 
like the merchant going to an enemy's country for his own goods, 
and as to him the deed must be void. I cannot see that this is so. 
I do not know that he violated any law in going to Tennessee ; and 
if he brought the deed of assignment with him to this state, it was 
not an article of commerce within the Act of Congress, or the 
proclamation of the President. 

By the laws of war, the partnership between the grantors and 
the defendant, Russell, was dissolved. But he was not a surviving 
partner. They were not civilly dead. Their title had not been 
touched by the law. If the war had ceased then, and no convic- 
tion had ensued, their right of property would have been as if they 
had remained in Kentucky, and been supporters of the Constitu- 
tion and laws. Their interest, then, in the property and means 
conveyed had not been forfeited, but was subject to the payment 
of their debts. And to enforce the trust for the benefit of creditors 
according to the prayer of the plaintiff, is but to do substantially 
what the Court of Chancery would have done on proper applica- 
tion, independent of this deed, though not in the same order in 
every respect. 

The demurrer is sustained. 
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